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DEAN, Special Trial Judge: These consolidated cases were

heard pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme that the petitions were fil ed.
Unl ess ot herw se indicated, subsequent section references are to

the Internal Revenue Code in effect for the year in issue, and
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all Rule references are to the Tax Court Rules of Practice and
Procedure. The decisions to be entered are not revi ewabl e by any
ot her court, and this opinion should not be cited as authority.

Respondent determ ned for 1998 a deficiency in Law ence
M chael Spanier's Federal inconme tax of $3,468 and an accuracy-
rel ated penalty under section 6662(a) of $694. Respondent al so
determ ned for 1998 a deficiency in Panela Spanier's Federal
income tax of $2,415 and an accuracy-rel ated penalty under
section 6662(a) and an addition to tax under section 6651(a) of
$483 and $241, respectively.

Law ence M chael Spanier (M. Spanier) and Panel a Spani er
(Ms. Spanier) were fornmerly married to each other. The issues
for decision are: (1) Wich petitioner is entitled to deductions
for dependency exenptions with respect to three children from
their former marriage; (2) whether either petitioner is subject
to the accuracy-rel ated penalty under section 6662(a); and (3)
whet her Ms. Spanier is subject to an addition to tax under
section 6651(a)(1) for failure to tinely file her 1998 Federal
i ncome tax return.

The stipulated facts and exhibits received into evidence are
i ncorporated herein by reference. At the time the petitions in
these cases were filed, both petitioners resided in California.
The Court consolidated these cases for purposes of trial,

bri efing, and opinion because they involve comon facts and
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guestions of law arising fromthe separation and divorce of petitioners.

Backgr ound

Petitioners married each other in 1985. They were divorced
on Decenber 24, 1997. Three children were born of the marri age:
Leah Spani er, born on Novenber 25, 1987, Marissa Spanier, born on
March 29, 1990; and Aaron Spanier, born on Cctober 8, 1992.

Petitioners were granted joint custody of their children,
with Ms. Spanier being the custodial parent for all three
chi | dren.

M. Spanier tinely filed a Form 1040, U.S. Individual |ncone
Tax Return, for 1998. M. Spanier filed a Form 1040 for 1998 on
June 1, 1999. On their separate Federal inconme tax returns for
1998, petitioners each cl ai ned dependency exenpti on deducti ons
for their three children. M. Spanier did not sign a Form 8332,
Rel ease of Claimto Exenption for Child of D vorced or Separated
Parents, or a statenent conformng to the substance of Form 8332,
and M. Spanier did not attach such docunentation to his Form
1040.

Respondent issued a letter dated January 25, 2000, to M.
Spani er notifying himthat respondent had received two or nore

1998 Federal individual income tax returns using the sanme Soci al
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Security nunbers to claima tax benefit.! |In separate notices of
deficiency dated January 9, 2003, respondent disallowed the three
dependency exenption deductions clainmed by M. Spanier and Ms.
Spanier on their respective returns.

A copy of the judgnent of divorce was not offered into
evi dence; however, copies of several subsequent court orders were
offered relating to various visitation and child and spousal
support questions that arose after the divorce. None of the
court docunents addressed the dependency exenption deductions for
the children for Federal incone tax purposes.

On March 12, 2003, M. Spanier petitioned the superior court
of California requesting a determnation that he is entitled to
cl ai m dependency exenption deductions for the children for 1997
and 1998 and that Ms. Spanier be ordered to execute the necessary
rel eases. A hearing was held on May 14, 2003, and on August 22,
2003, the superior court granted M. Spanier's petition. The
superior court's order states, in pertinent part:

This Nunc pro tunc order corrects the previous order,

which failed to reflect the true intention of the Court

at the time the order was rendered. At the tinme the

order was rendered, it was the intent of the Court to

allow the transfer of the dependency exenptions. This

order does not constitute a nodification of the prior
order, but rather a clarification of the sane.

This letter refers only to duplication of two of the three
Social Security nunbers assigned to petitioners' children. No
explanation is given for the omssion of the third Soci al
Security nunber.
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Di scussi on

Respondent's determ nations in the notices of deficiency are
presunmed correct, and generally, petitioners bear the burden of
provi ng that respondent's determ nation of incone tax

deficiencies is incorrect. See Rule 142(a); Welch v. Helvering,

290 U. S. 111, 115 (1933). Under section 7491, the burden of
proof with respect to factual issues relevant to ascertaining the
tax liability of the taxpayer may shift to the Conm ssioner in

certain circunstances. See Prince v. Commi ssioner, T.C Mno.

2003-247. The issues in these cases are questions of law, and
the Court decides the issues without regard to the burden of
pr oof .

Dependency Exenpti on Deducti ons

There is no dispute that the three children of petitioners
are "dependents” as defined in section 152 and that each of the
children received, during the year at issue, over half of his or
her support fromtheir parents. Were the parents are divorced
and the children are in the custody of one or both parents for
nore than one-half of the cal endar year, section 152(e)(1) allows
t he dependency exenption deductions to the "custodial parent”.
Section 1.152-4(b), Income Tax Regs., provides generally that the
custodial parent is determ ned by the nost recent decree of
divorce in effect between the parties. In these cases, there is

no di spute that Ms. Spanier was the custodial parent for the
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three children. However, the noncustodial parent is allowed a
dependency exenption deduction under section 152(e)(2) if the
custodi al parent signs a witten declaration that such custodi al
parent will not claima child as a dependent, and the
noncust odi al parent attaches such witten declaration to the
noncustodi al parent's income tax return for the taxable year.

M . Spanier never obtained from M. Spanier a conpleted Form
8332 or a witten declaration that she would not clai mdependency
exenptions for the children. Therefore, the Court cannot all ow
hi m dependency exenption deductions under section 152.

M. Spanier contends that the superior court's nunc pro tunc
order dated Septenber 8, 2003, clarified the original order and
granted himthe right to the exenptions for 1998 and, therefore,
shoul d be given effect for Federal inconme tax purposes. In
general, State court adjudications retroactively changing the
rights of the parties are disregarded for Federal incone tax

purposes. lanniello v. Conmm ssioner, 98 T.C. 165, 175 n.5 (1992)

(citing Daine v. Conmmi ssioner, 9 T.C. 47 (1947), affd. 168 F.2d

449 (2d Cir. 1948)). An exception to this rule is made when the
nunc pro tunc order retroactively corrects an order which failed
to reflect the true intention of the court at the tinme it was

rendered. Gordon v. Comm ssioner, 70 T.C 525, 530 (1978);

Johnson v. Conmm ssioner, 45 T.C 530, 532 (1966). The order at

i ssue herein contains precisely this | anguage.
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In general, however, State courts, cannot by their decisions

determ ne i ssues of Federal tax | aw. MIller v. Commi ssioner, 114

T.C. 184, 196 (2000); see also Kenfield v. United States, 783

F.2d 966 (10th Cr. 1986); Wiite v. Comm ssioner, T.C. Mno.

1996-438 (citing wth approval Conm ssioner v. Tower, 327 U S

280 (1946)). Therefore, even assum ng arguendo that M. Spanier
is correct in his contention, the nunc pro tunc order issued by
t he superior court is ineffective because he did not conply with
the requirenents set down in the Internal Revenue Code.

The exception granting the noncustodi al parent the exenption
under section 152(e)(2) applies only if "the custodial parent
signs a witten declaration". M. Spanier (admttedly the
custodial parent) did not sign any such witten declaration.
Because M. Spanier, the noncustodial parent, did not neet the
requi renents of the Internal Revenue Code, he sinply does not
come within the exception provided in section 152(e)(2).
Accordingly, the Court holds that M. Spanier is not entitled to
dependency exenption deductions for Leah, Marissa, and Aaron for
1998. Further, the Court holds that Ms. Spanier is entitled to
t hose dependency exenption deductions for 1998.

Additions to Tax

Under section 7491(c), the Comm ssioner has the burden of
production in any court proceeding with respect to the liability

of any individual for any penalty or addition to tax. Hi gbee v.
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Conmm ssioner, 116 T.C 438, 446-447 (2001). 1In order to neet his

burden of production, the Conm ssioner must cone forward with
sufficient evidence indicating that it is appropriate to inpose
the accuracy-related penalty. 1d. at 446. Once the Comm ssi oner
meets his burden of production, the taxpayer nust cone forward
with evidence sufficient to persuade a court that the

Comm ssioner's determnation is incorrect. 1d. at 447.

1. Accur acy- Rel ated Penalty

Respondent determ ned that M. Spanier is liable for a
penalty for negligence under section 6662(a) for claimng the
dependency exenption deductions for his children. Respondent
al so determned that if M. Spanier is determned to be entitled
to those dependency exenpti on deductions, M. Spanier would be
liable for a penalty for negligence under section 6662(a) for
claimng the sane dependency exenption deductions.

Section 6662(a) inposes an accuracy-related penalty of 20
percent of the portion of the underpaynent of tax attributable to
negl i gence or disregard of rules or regulations. See sec.

6662(a) and (b)(1). "Negligence" is defined as any failure to
make a reasonable attenpt to conply with the provisions of the
internal revenue |laws and includes any failure by the taxpayer to
keep adequate books and records or to substantiate itens
properly. See sec. 6662(c); sec. 1.6662-3(b)(1), Incone Tax

Regs. Mdreover, negligence is the failure to exercise due care
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or the failure to do what a reasonabl e and prudent person would

do under the circunstances. Allen v. Commi ssioner, 925 F.2d 348,

353 (9th Gr. 1991), affg. 92 T.C. 1 (1989); Znuda v.

Comm ssioner, 731 F.2d 1417, 1422 (9th Cr. 1984), affg. 79 T.C

714 (1982); Neely v. Conmm ssioner, 85 T.C 934, 947 (1985).

"Di sregard” includes any carel ess, reckless, or intentional
disregard of rules or regulations. See sec. 6662(c); sec.
1.6662-3(b)(2), Incone Tax Regs. No penalty will be inposed with
respect to any portion of an underpaynent if it is shown that

t here was reasonabl e cause for such portion and that the taxpayer
acted in good faith with respect to such portion. See sec.
6664(c).

M. Spani er acknow edges that Ms. Spanier is the custodi al
parent of their children. However, he still clained dependency
exenption deductions for themdespite the fact that he had not
obtai ned a wai ver of the exenptions from M. Spanier. Wile M.
Spani er took steps in State court in 2003 to obtain a
clarification of his right to clai mdependency exenption
deductions for his children, his rights were not clear when he
filed his 1998 tax return. The court order allowi ng himthe
exenptions was not issued until 2003. The State court had not
previ ously addressed the issue, and M. Spanier should have noted
that fact when preparing his inconme tax return for 1998. See

Ni eto v. Commi ssioner, T.C. Meno. 1992-296. Therefore, the Court
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concludes that M. Spanier is liable for the accuracy-rel ated
penalty as determ ned by respondent. The Court further concl udes
that Ms. Spanier is not liable for the accuracy-rel ated penalty
as determ ned by respondent.

2. Fai lure-To-File Addition to Tax

Respondent contends that Ms. Spanier is liable for an
addition to tax pursuant to section 6651(a)(1l). Section
6651(a) (1) inposes an addition to tax for failure to file a
Federal incone tax return by its due date, determ ned w t hout
regard to any extension of tine for filing previously granted.
The addition equals 5 percent for each nonth that the return is
| ate, not to exceed 25 percent. Sec. 6651(a)(1l). Additions to
tax under section 6651(a)(1l) are inposed unless the taxpayer
establishes that the failure was due to reasonabl e cause and not

wllful neglect. Sec. 6651(a)(1); Crocker v. Conm ssioner, 92

T.C. 899, 912 (1989). "Reasonabl e cause" requires the taxpayer
to denonstrate that she exercised ordi nary business care and

prudence. United States v. Boyle, 469 U S. 241, 246 (1985).

"WIlIlful neglect" is defined as a "conscious, intentional failure
or reckless indifference."” |d. at 245.

Ms. Spanier's 1998 return was filed on June 1, 1999. She
did not prove she had reasonabl e cause or a lack of wllful
negl ect. Therefore, the Court sustains respondent's

determ nation as to the section 6651(a)(1l) addition to tax.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Decision will be entered in

docket No. 4692-03S for respondent,

and decision will be entered in

docket No. 5428-03S for petitioner

as to the deficiency in incone tax

and the accuracy-related penalty

under section 6662, and for

respondent as to the addition to

t ax _under section 6651.




